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OPPOSITION TO THE COMMONWEALTH'S
MOTION TO RESTRAIN DEFENSE COUNSEL
FROM MAKING PUBLIC EXTRAJUDICIAL STATEMENTS
Bernard F. Baran (“Baran”) served twenty years in prison in the aftermath of a trial which
this Court (Fecteau, J.) found to be riddled with error. One month after Baran’s Motion for a
New Trial was granted, in part because the prosecution did not make crucial videotape evidence
available to defense counsel, see Memorandum of Decision and Order on Defendant’s Motion
for a New Trial, Berkshire Superior Court Criminal Action Nos. 18042-51; 18100-1 (June 13,
2006) (“Decision”), the Commonwealth remarkably now seeks a blanket prohibition against
defense counsel making any statement outside of the confines of the courthouse about any aspect
of this case. The Commonwealth’s request is an unprecedented intrusion into defense counsel’s
First Amendment rights, unsupported by law or the facts of this case, and certainly not required
under Massachusetts Rule of Professional Conduct 3.6 (“Rule 3.6™). It also offends Mr. Baran’s
Sixth Amendment right to effective assistance of counsel, and, as Judge Fecteau ruled, Mr. Baran
has already been deprived of that right at his trial.
I SUMMARY OF ARGUMENT
The Commonwealth claims that a gag order is necessary to ensure a fair retrial. To be

sure, Mr. Baran’s interest in justice should be paramount. Given the history of this case, it would
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appear that without the zealous advocacy, including the public insistence that defendant was
entitled to access withheld evidence, Mr. Baran would never have the chance to obtain a fair
trial. To his credit, District Attorney Capeless, after the death of his predecessor, undertook the
search that had proven futile for nearly four years and uncovered and turned over the videotapes
that form the core of Judge Fecteau’s Decision.

The Commonwealth has failed to demonstrate any need for the Court to restrict
extrajudicial public speech. The Commonwealth certainly has not demonstrated any cause to
issue a gag order under Rule 3.6 or even remotely satisfied the constitutional requirement that
counsel’s First Amendment rights may only be restricted where counsel’s speech would
reasonably result in a “substantial likelihood of material prejudice” in an adjudicative
proceeding. Gentile v. State Bar of Nevada, 501 U.S. 1030, 1074-75 (1991).

(1) The Commonwealth relies upon statements by the defense counsel that simply do
not concern any upcoming trial. The news accounts cited by the District Attorney contain
statements of defense counsel that were either made before Judge Fecteau’s Decision ordering a
new trial and while Mr. Baran was serving his term, or statements which comment on and, in
fact, praise that judicial decision. There is neither case law, nor any justification for a gag order
to protect a judge from hearing what defense counsel may say in public. Judges are presumed
well capable to resist being influenced by the news media. Further, because the challenged
statements concern claims and defenses and/or matters that are already in the extensive public
record in this case, these statements fall within the explicit safe harbor provisions of Rule 3.6.

(i) A significant amount of information about the case is already public record.
Unlike most gag order cases, there has been a trial, heavily covered by the media, and a
comprehensive judicial decision which reviewed much of the withheld evidence and criticized
the conduct of that trial. This case’s history and evidence, as well as the District Attorney’s
actions in the first trial, are detailed in Judge Fecteau’s 79-page Decision. The genie is out of the
bottle; the relevant information resides in the public record. A gag order now may protect public
officials from further embarrassment, but that in our system cannot be the predicate for a prior

S
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restraint on First Amendment activity.

(iii) No trial is imminent. The District Attorney has appealed Judge Fecteau’s
Decision. We do not know and cannot know if, or when, a new trial will occur. The District
Attorney speculates that some future publicity may impact an unscheduled trial which may never
happen.

For the reasons stated below, the Commonwealth’s Motion for an Order Requiring
Counsel to Cease Making Public Extrajudicial Statements Concerning the Case should be
denied.

IL BACKGROUND

The Commonwealth’s Motion comes on the heels of Judge Fecteau’s Decision granting
Defendant’s Motion for a New Trial. As detailed in that Decision, in January 1985, Mr. Baran,
a 19-year old day care worker, was convicted of three counts of rape of a child and five counts of
indecent assault and battery on a child and sentenced to life in prison. Of importance here, in
late 2000, new defense counsel began an intensive effort to obtain discovery. In particular on
December 4, 2000, counsel moved for copies of the unedited videotaped statements of the
complaining children, which had not been provided to Mr. Baran’s counsel. After four years
and numerous court orders, on September 17, 2004, District Attorney Capeless finally located
the unedited tapes, that his predecessor claimed to have been unable to find, in the office’s
possession. In the interim, on June 18, 2004, Mr. Baran moved for a new trial, claiming that he
had not received a fair trial for reasons including prosecutorial misconduct and ineffective
assistance of counsel.

After an evidentiary hearing and argument on the merits, on June 16, 2006, Judge
Fecteau vacated the convictions and granted Mr. Baran’s Motion for a New Trial. Without
specifically addressing the arguments of prosecutorial misconduct, Judge Fecteau detailed the
numerous failures and errors of counsel that separately and jointly led to the finding that Mr.
Baran’s convictions constituted a “substantial risk of miscarriage of justice” and that “the trial
cannot be relied on as having produced a just result.” Decision at 78. In footnote 10 of his
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decision, Judge Fecteau details the four year effort by defense counsel and the Court to obtain
the long missing interview tapes from District Attorney Capeless’ predecessor. On June 22,
2006, the Commonwealth filed a notice of appeal of the Decision. On June 30, 2006, Mr. Baran

was released on bail. On July 17, 2006, the Commonwealth filed this motion for a gag order.
III. ARGUMENT

A. The Commonwealth Seeks a Gag Order that Is Contrary to Rule 3.6 and the First
Amendment.

1. An Absolute Ban on All Public Extrajudicial Statements by Defense Counsel
Is Facially Unconstitutional and Is Not Supported by Rule 3.6.

The Commonwealth’s Motion proceeds on the erroneous assumption that the Court can
impose an absolute ban on any and all extrajudicial comments. Such an extraordinary request is
not supported by governing case law or Rule 3.6. An attorney participating in a pending case
does not forfeit his First Amendment rights. Under the First Amendment, counsel’s speech
cannot be restricted unless it would result in a “substantial likelihood of material prejudice” in an
adjudicative proceeding. See Gentile, 501 U.S. at 1074-75 (Rehnquist, J., opinion of the Court)
(emphasis added) (“[T]he substantial likelihood of material prejudice standard constitutes a
constitutionally permissible balance between the First Amendment rights of attorneys in pending
cases and the State’s interest in fair trials.”); Rule 3.6 (prohibiting speech which a lawyer “knows
or reasonably should know . . . will have a substantial likelihood of materially prejudicing an
adjudicative proceeding” and enumerating certain safe harbor provisions). See also United
States v. Salameh, 992 F.2d 445, 447 (2d Cir. 1993) (order barring counsel in first World Trade
bombing case from publicly discussing any aspect of the case held an overly broad prior
restraint). The absolute ban on counsel’s speech proposed by the Commonwealth is patently

unconstitutional.

2. Under Rule 3.6 and Governing Case Law, Only If Extrajudicial Statements
Create a Substantial Likelihood of Material Prejudice in Obtaining a Fair
Trial May Speech Be Restricted.

Because an absolute ban is unconstitutional, the Commonwealth’s Motion must be
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measured against the governing standard for restricting counsel’s speech as articulated in Gentile
and Rule 3.6. As shown below, the Commonwealth has failed to point to anything that would
indicate that counsel’s speech in this case creates a substantial likelihood of materially
prejudicing a potential future trial. See, e.g., Clement v. Sheraton Boston Corp., 1993 WL
818763 (Mass. Super. Dec. 17, 1993) (“It is incumbent for [party seeking gag order] to
demonstrate that the statements attributed to the attorneys . . . created ‘a substantial likelihood of
materially prejudicing an adjudicative proceedings.””) (quoting Gentile, 501 U.S. at 1074-75).!
Further, “limitations on attorney speech should be no broader than necessary to protect the
integrity of the judicial system and the defendant's right to a fair trial.” Salameh, 992 F.2d at
447.

Obviously, the central concern of Rule 3.6 is the impact that pretrial publicity will have
on the ability to impanel an impartial jury. Gentile, 501 U.S. at 1075 (“Few, if any, interests
under the Constitution are more fundamental than the right to a fair trial by ‘impartial’ jurors,
and an outcome affected by extrajudicial statements would violate that fundamental right.”). See
Rule 3.6, Comment 1 (“Preserving the right to a fair trial necessarily entails some curtailment of
the information that may be disseminated about a party prior to trial, particularly where trial by
jury is involved.”). Thus, any comments of counsel must be examined to determine whether they

would have a substantial likelihood of materially prejudicing the ability to impanel an impartial

jury.

I Although there is little Massachusetts case law directly addressing gag orders such as the one
requested, the Supreme Judicial Court’s decisions in other areas indicate that it imposes a
stringent burden on a party that contends that publicity will result in prejudice. See
Commonwealth v. Clark, 432 Mass. 1, 8 (2000) (explaining that before a trial may be closed to
the public, “[1] the party seeking closure must advance on overriding interest that is likely to be
prejudiced, [2] the closure must be no broader than necessary to protect that interest, [3] [the
judge] must consider reasonable alternatives to closing the proceeding, and [4] [the judge] must
make findings adequate to support the closure.”) (quoting Commonwealth v. Martin, 417 Mass.
187, 194 (1994)). Cf Commonwealth v. Colon-Cruz, 408 Mass. 533, 551 (1990) (trial judge
should exercise power to change venue because of pretrial publicity with “great caution” only
after “solid foundation in fact has been first established”, noting that “[a] defendant’s right to a
fair and impartial jury does not require that jury members have no prior knowledge of the
crime”).
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Substantial likelihood of material prejudice is a high standard. Even comments that are

reasonably likely to cause material prejudice are not proscribed by the Rule. The difference

between the two standards is not mere semantics. See Press-Enterprise Co. v. Superior Court,
478 U.S. 1, 14 (1986) (reversing trial court for applying standard of “reasonable likelihood of
substantial prejudice” to issue of whether pretrial proceeding should be closed to the public and
holding that correct standard was a showing of a “substantial probability” of prejudice to fair
trial rights). Compare Gannett v. DePasquale, 443 U.S. 368, 441 (1979) (Blackmun, J,,
concurring in part and dissenting in part) with id. at 400 (Powell, J., concurring) (contrasting
standard of “substantial probability” with that of whether fair trial is “likely to be prejudiced by
publicity™).

As shown below, the comments challenged by the Commonwealth do not come close to
having a “substantial likelihood of materially prejudicing” Mr. Baran’s right to a fair trial or the
ability to impanel an impartial jury. More importantly as discussed below, a jury trial which was
the subject of extensive publicity and a judicial decision (granting a new trial) which also
received substantial publicity already have occurred. See infra Section B.2 and attached articles.
The operative information already is in the public domain.

It is not clear what, if anything of substance, the lawyers have or can add to the material
already available to the press and public. And a gag order on defense counsel is certainly not in
Mr. Baran’s interest. As Judge Fecteau concluded when ruling that the closure of Mr. Baran’s
trial to the public and press violated his Sixth Amendment rights, “No conceivable benefit in the
exclusion of the press and public from Mr. Baran’s trial can be imagined, but rather, there was

benefit to Mr. Baran to exposing the judicial process to public scrutiny.” Decision at 76.
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B. The Commonwealth Cannot Establish a Substantial Likelihood of Material
Prejudice in Obtaining a Fair Trial that Warrants Restricting Counsel’s First
Amendment Rights.

1. The Statements Cited in the Commonwealth’s Motion Do Not Violate Rule
3.6 and Do Not Indicate any Threat of a Substantial Likelihood of Material
Prejudice to Impaneling a Jury or to a Fair Trial.

The Commonwealth contends that certain statements made by defense attorneys John G.
Swomley and Harvey A. Silverglate violate Rule 3.6 and undermine the ability of their client,
Mr. Baran, to obtain a fair trial. None of the referenced statements, however, even directly
concern an upcoming trial. They concern past conduct, particularly about discovery, and
comment on a judicial opinion. Those are protected areas and do not create a substantial
likelihood of materially prejudicing any hypothetical future jury pool.

Attorney Swomley’s statements were made six or more months before the Decision
ordering a new trial was issued. See Motion Y 2, 4. As such, they simply are irrelevant to this
discussion.

First, since Mr. Baran was incarcerated, no trial was pending and no reasonable attorney
would view these statements as causing a substantial likelihood of materially prejudicing a new
trial which had not and might never be ordered. See Rule 3.6(a). Moreover, the statements
concern Mr. Baran’s protracted efforts over a number of years to obtain from the prosecution
unedited videotapes of the interviews of the children -- two decades after Mr. Baran’s
convictions. See Motion Y 2, 4.

Second, the statements criticize the Commonwealth’s delay in producing key evidence
which the prosecution produced four years after defense counsel requested the evidence and after
numerous court orders issued regarding the evidence. As noted by Justice Kennedy in Gentile,
“Ip]ublic awareness and criticism have even greater importance where, as here, . . . the criticism
questions the judgment of an elected public prosecutor.” 501 U.S. at 1035-36 (“[IJt would be
difficult to single out any aspect of government of higher concern and importance to the people
than the manner in which criminal trials are conducted.”) (quoting Richmond Newspapers, Inc. v.

Virginia, 448 U.S. 555, 575 (1980)). Statements that criticize prosecutorial conduct in providing
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information to a defendant do not rise to the level of substantial likelihood of materially
prejudicing any trial or make it more difficult to impanel a jury. See Rule 3.6, Comment 1
(“[T]here are vital social interests served by the free dissemination of information about events
having legal consequences and about legal proceedings themselves. . . . [The public] has a
legitimate interest in the conduct of judicial proceedings, particularly in matters of general public
concern.”) and Comment 7 (extrajudicial statements are permissible “where a reasonable lawyer
would believe that public response is required in order avoid prejudice to the lawyer’s client™).

Third, in any event, the statements fall within Rule 3.6 safe harbor provisions, which
permit a lawyer to make extrajudicial comments regardless of whether they have a substantial
likelihood of materially prejudicing a trial. Rule 3.6(b) provides that, “[nJotwithstanding
paragraph (a) [of Rule 3.6], a lawyer may state:

(1) the claim, offense or defense involved, and ...

2) the information contained in a public record ....”

The statements challenged by the Commonwealth concern the claims and the defenses
presented by Mr. Baran in his Motion for a New Trial include that the Commonwealth failed to
turn over exculpatory evidence. As such, since each of the comments at issue concern a “claim,
offense or defense involved” in plaintiff’s case, they are permitted by the terms of Rule 3.6(b)(1).

The statements about the Commonwealth’s conduct and the course of the trial also reflect
no more than what the public record in the case already reveals. Compare Application of Dow
Jones & Co., Inc., 842 F.2d 603, 610 (2d Cir. 1988) (affirming gag order where defendant
claimed and district court found “serious violations of grand jury secrecy rules” that impacted
right to fair trial). Even if the precise words could not be found in the public record, it strains
reason to suggest that the gist of these comments is not found within the publicly available
pleadings and briefs concerning the defendant’s allegations of prosecutorial misconduct and
legal error. Thus, the Court need not decide whether the statements present a “substantial
likelihood” of material prejudice in order to deny the Commonwealth’s Motion on the grounds
that the statements are within the safe harbor provisions of Rule 3.6(b)(1) and (2).

-8-
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Similarly, any statement by Mr. Swomley that his client was wrongly convicted, see
Motion q 3, would be no more likely to cause material prejudice to the conduct of another trial
than statements by the Commonwealth that Mr. Baran was convicted or correctly convicted. As
the Supreme Court has stated in an analogous context: “If the point had been made in a petition
for a rehearing, and reduced to lawyer’s language, it would be of trifle inconsequence. The fact
that it was put in layman’s language, colorfully phrased for popular consumption, and printed in
a newspaper does not seem to us to elevate it to the criminal level.” Craig v. Harney, 331 U.S.
367, 377 (1947). Because Mr. Baran has been tried, convicted and incarcerated for these
charges, unlike other cases where a gag order is sought to prevent the dissemination of
unreleased material, here the Court is not operating on a blank slate. In this context, the prior
history of the case, including the convictions, as well as the defendant’s claims that the evidence
did not support the convictions, are clearly established in the public record.” See Rule 3.6(b)(2)
(lawyer may state “the information contained in the public record”). See also Gentile, 501 U.S.
at 1043 (Kennedy, J., concurring) (“An attorney’s duties do not begin inside the courtroom door.
He or she cannot ignore the practical implications of a legal proceeding for the client.”).

Finally, Attorney Silverglate’s statement, see Motion ¥ 5, describes Judge Fecteau’s
decision allowing the Motion for a New Trial. Judge Fecteau’s Decision properly was not filed
under seal, and there is no order restricting its public access. It cannot be permissible under the
First Amendment to bar a lawyer from describing and commenting on a judicial decision.

Indeed, as noted above, the safe-harbor provisions of Rule 3.6(b)(2) expressly allow statements

2 Mr. Baran’s claim that he was wrongly convicted runs throughout the pleadings that are part of
the public record in this case. To cite but a few examples, the Motion for a New Trial explains
that there was a wave of panic about child sexual abuse and “a propensity to believe in the guilt
of anyone accused” and Mr. Baran was “a victim of this phenomenon”; id. at 2-3, that he was the
subject of a “farcical trial”, id. at 4, and that “newly discovered evidence [] casts grave doubts on
the justice of his convictions.” Id. at 291. The Reply to Commonwealth’s Response to
Defendant’s Motion for a New Trial argues that Mr. Baran “is the victim of a grave and
prolonged injustice”, id. at 1, and “that he is the victim of a substantial miscarriage of justice”,
id. at 22. In the Proposed Rulings of Law, Mr. Baran claims that “[t]he very evidence supporting
the allegations -- the accusations by the children -- has now proven unreliable and forever
tainted.” Id. at 31.
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about information contained in the public record.

2. Any Additional Comments Made By Counsel Must Be Considered in the
Context of the Extensive Publicity that Has Already Occurred in this Case,
as well as the Significant Public Record, Notably Judge Fecteau’s Decision.

Any argument that the limited comments made by defense counsel were themselves
substantially likely to prejudice the jury pool must be viewed in the context of the extensive
publicity that already has surrounded this case and the first trial. See generally Newspapers of
New England, Inc. v. Clerk-Magistrate of the Ware Division of the District Court, 403 Mass.
628, 639 (1988) (Wilkins, J., concurring) (“The adverse consequences of the disclosure of the
contents of the affidavit would seem likely to have paled in comparison with the consequences of
the disclosure, already made, that the criminal defendant had been charged with murder in the
first degree.”) As in Bridges v. California, “[i]f there was electricity in the atmosphere, it was
generated by the facts; the charge added by [counsel] can be dismissed as negligible.” 314 U.S.
at 278. See generally Smith v. Daily Mail Publishing Co., 443 U.S. 97, 110 (1979) (Rehnquist,
J., concurring) (absent a showing of effectiveness at serving its intended purpose, restriction on
First Amendment rights, even if intended to serve a compelling state interest, is
unconstitutional). Any statements by counsel now cannot undo the fact that there has already
been media coverage in the case. See ABA Annotated Model Rules of Professional Conduct 243
(1984) (extent to which information already circulated significant factor in determining
likelihood of prejudice), cited in Gentile, 501 U.S. at 1046 (Kennedy, J., concurring). See also
Commonwealth v. James, 424 Mass. 770, 777 (1997) (“A defendant's right to a fair and impartial
jury does not require that jury members have no prior knowledge of the crime.”); Nebraska Press
Ass’n v. Stuart, 427 U.S. 539, 565 (1976) (“[P]retrial publicity, even if pervasive and
concentrated, cannot be regarded as leading automatically ... to an unfair trial.”) Gentile, 501
U.S. at 1054-1055 (Kennedy, J., concurring) (citations omitted) (“Empirical research suggests
that in the few instances when jurors have been exposed to extensive and prejudicial publicity,
they are able to disregard it and base their verdict upon the evidence presented in court.”).
Rather, it is enough that prospective jurors will decide the case on the evidence, laying aside
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whatever preconceived notions of guilt or innocence they may have. Irvin v. Dowd, 366 U.S.
717,723 (1961).

As noted by Judge Fecteau, the accusations against the defendant were “well publicized
through local and state print media.” Decision at 4. This extensive coverage occurred over a
condensed period of time: Mr. Baran was arraigned on October 9, 1984 and his trial began in
January, 1985. The then District Attorney Ruberto even held a press conference because of the
media interest in the case. See Suspect in DayCare Abuse Case Faces Additional Charge of
Rape, Berkshire Eagle, Oct. 10, 1984 (copies of articles are attached). During this time,
statements made by the Commonwealth before the first trial are significantly more prejudicial
than the statements of defense counsel about which the Commonwealth now complains: they
contained conclusory assertions about the evidence and the defendant’s role. For example, at the
press conference, the District Attorney stated that the investigation would screen all 160 children
to determine which are potential victims, and that “[t]here were touchings, there were fondlings
and there was penetration in one case, which resulted in a rape charge.” Id. Later, the District
Attorney stated that the children “are all doing well, under the circumstances, but that the long-
term effects of such an experience are not fully known.” Former ECDC Worker Faces Added
Charges In Sex Case, Berkshire Eagle, Nov. 10, 1984. In another statement, the chief of
detectives and the officer in charge of the investigation stated that “I think there may be more
cases, I’m not sure how many.” Sexual Abuse Probe Expands, The Morning Union, Oct. 11,
1984. After reports that one of the children had contracted gonorrhea had been released, this
same police detective stated, “The plot sickens, the plot thickens.” Day-Care Worker Faces a
New Rape Charge, Berkshire Eagle, Oct. 12, 1984. At no time was the fact that Mr. Baran tested
negative for gonorrhea mentioned. See, e.g., Patients of ECDC Pupil Say It Should Be Closed,
Berkshire Eagle, Oct. 13, 1984. The coverage also included an interview with the parents of one
of the alleged victims, see id., and the disclosure that “a physical examination of one girl
revealed that she had been penetrated.” Former ECDC Worker Faces Added Charges in Sex
Case, Berkshire Eagle, Nov. 10, 1984. On December 2, 1984, in the midst of this extensive
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coverage, there was also an article about prosecuting child molestation cases in which an
Assistant District Attorney stated that children are “honest” and that “[c]hildren just do not lie
about it.” The Secret Crime, Berkshire Eagle, Dec. 2, 1984. 1t is a little late in the day for the
Commonwealth to find religion on the subject of pretrial publicity.

Not only has there already been extensive coverage of this case, but there is a significant
public record. Statements about the public record are, of course, permissible under Rule
3.6(b)(2). There has already been trial, a direct appeal, and post conviction practice. Most
significantly, Judge Fecteau’s Decision recounts not only the evidence already presented in the
first trial, but recites in detail evidence that was not presented in the first trial, including four and
a half pages of excerpts from the transcripts of the interviews with the children. See Decision, 7-
11 n. 13. The Decision is also highly critical of the interview techniques used with the children,
see, e.g., id. at 34-39; the testimony of the Commonwealth’s experts, see, e.g., id. at 43-49; the
impermissible use of fresh complaint testimony to corroborate and, in some instances enhance,
the children’s testimony, see, e.g., id. at 64-70; and notes that information about a complainant’s
prior allegations of child abuse was not disclosed to the defense. See, e.g., id. at 51-53. Judge
Fecteau also states that expert testimony about gonorrhea and the defendant “came through
speculation and innuendo,” id. at 55-60 and that evidence about “[w]hether Mr. Baran was
indeed a homosexual was both irrelevant and highly prejudicial.” Id. at 60; see also id. at 60-62.
As a result of the voluminous public record in this case, all of these issues are within the public
domain.

Given the public record and the information in the public domain from the prior media
coverage, and Judge Fecteau’s Decision, there is no basis for concluding that the relatively
innocuous comments of defense counsel have any substantial likelihood of materially
prejudicing any possible future trial in this case. See Gentile, 501 U.S. at 1055 (Kennedy, J.,
concurring) (noting there was “not a single example defense where a defense attorney has

managed by public statement to prejudice the prosecution of the State’s case”).
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3. Because the Commonwealth Has Appealed the Order Granting a New Trial,
No New Trial Is Imminent, and Any Extrajudicial Statements Cannot Have a
Substantial Likelihood of Materially Prejudicing Any Prospective Jury.

Because of the Commonwealth’s own Notice of Appeal, filed on June 22, 2006, the
prospect of trial 1s not imminent.’ Indeed, a trial may not occur at all. Only if the
Commonwealth’s appeal is denied and the Commonwealth decides to pursue a new trial will
there be a trial, and that will not be determined for many months or perhaps even a year or more.
Because no trial is likely in the near future, a gag order is simply not warranted. See Gentile, 501
U.S. at 1037 (Kennedy, J., concurring) (standard “requires an assessment of proximity and
degree of harm”). See also Commonwealth v. Carter, 537 Pa. 233, 250, 643 A.2d 61, 69 (1994)
(where “there was a fifteen month ‘cooling off” period between the prejudicial articles and the
jury selection,” no error in not issuing a gag order). One of the key indicators of whether pretrial
publicity is likely to impact the ability to obtain a fair trial or impanel a jury is the proximity of
the publicity to the time of the trial. See, e.g., Gentile, 501 U.S. at 1044 (Kennedy, J.,
concurring) (“[E]xposure to the same statement six months prior to trial would not result in
prejudice, the content fading from memory long before the trial date.”); United States v. Kelly,
722 F.2d 873, 879 (Ist Cir. 1983) (to be prejudicial pretrial publicity, “the publicity must be
proximate in time to the trial”); United States v. Pfingst, 477 F.2d 177, 186 (2d Cir. 1973) (where
press conference occurred “some six months before the jury in the bankruptcy trial was drawn,”
no prejudicial pretrial publicity because “the memory of the public for such news is short”);
Oryang v. State, 642 So.2d 989, 993 (Ala. Crim. App. 1994) (where approximately one year and
four months elapsed from the time of articles to trial, “[t]he passage of so much time clearly
weighs against any prejudicial impact that the articles may have had”). Here, that is simply not a

pressing concern.

3 Surely the Commonwealth is not seeking this gag order to shield appellate judges from the
effects of any publicity. Cf Bridges, 314 U.S. at 273 (“To regard [newspaper articles],
therefore, as in itself of substantial influence upon the course of justice would be to impute to
judges a lack of firmness, wisdom, or honor, which we cannot accept as a major premise.”).
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Further, in cases where there has been widespread pretrial publicity, the traditional
remedy is to delay the trial for some period of time, perhaps six months. Here, any trial would
be more than six months away. Cf. Commonwealth. v. Burden, 15 Mass. App. Ct. 666, 672
(1983) (denying motion to continue trial because of pre-trial publicity where moving party
“presented no evidence that there had been any unusual media coverage during the six months
preceding the trial”). If the Commonwealth loses the appeal, and decides to retry the case, and
there is prejudicial pre-trial publicity at that time, the Commonwealth may then request
continuance for a “quiet period” or even a change of venue. See Commonwealth v. James, 424
Mass. 770, 776 (1997). Now, however, there is no indication of any substantial likelihood of
materially prejudicial pretrial publicity in this case. Certainly nothing warrants the imposition
of a gag order and restraining the attorneys’ First Amendment right to speech.

CONCLUSION

In a case such as this one, which has generated understandable and justifiable public
interest, the delicate balance that Rule 3.6 attempts to strike between the First Amendment and
the interests of a fair trial should not be used by any party as a tactical weapon to silence its

opponents. Andrew Hamilton, arguing in defense of John Peter Zenger, stated:

It is a privilege, I will go farther, it is a right which all free men claim, that they
are entitled to complain when they are hurt; they have a right publicly to
remonstrate the abuses of power ... Were this to be denied, then the next step may
make them slaves. For what notions can be entertained of slavery, beyond that of
suffering the greatest injuries and oppressions without the liberty of
complaining....

Andrew Hamilton, argument to the jury, The Trial of John Peter Zenger, W. Lewis, 46 ABA J
27, 110 (1960). Here, the speech that the Commonwealth effectively seeks to silence is at the
core of the First Amendment: criticism of the governmental police power. Nothing about this
case indicates that a gag order is necessary or warranted to safeguard the defendant’s right to a
fair trial or, even, the public’s interest in the administration of justice. To the contrary, in this

case, a gag order would be a disservice to those very goals.
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For all of the foregoing reasons, the Commonwealth’s Motion For An Order Requiring

Counsel to Cease Making Public Extrajudicial Statements Concerning The Case should be

denied.

Dated: July 31, 2006

John G. Swomley, Harvey A. Silverglate, and
their Associates,

By their om[iyz,
)

Jose)yh’L{. Kodifpés, BBO #276360
Carol E.'\Head, BBO #652170
BINGHAM MCCUTCHEN LLP
150 Federal Street

Boston, MA 02110-1726

(617) 951-8000

John Reinstein, BBO #416120
MASSACHUSETTS CIVIL LIBERTIES
UNION

99 Chauncy Street

Boston, MA 02111

(617)482-3170

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the above document was served upon the following
attorney of record by overnight mail on July 31, 2006:

David F. Capeless, District Attorney
Joseph A. Pieropan, Assistant District Attorney

7 North Street, P.O. Box 1969
Pittsfield, MA 01202-1969
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Wednesday, October _10,;984 .

atns the Early Childhood Development Center, where Bernard Be-

HOUSE at 48 Francis St. cont
g children, was formerly employed.

ran Jr., suspected of sexually abusin
Suspect in day-care abuse case
faces additional charge of rape

v
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... BylLymne A Daley - -

The 19-year-old former day-care
worker who on Saturday was
tc:x{grged with sexually molesting
yesterday pleaded pot guilty in Cexn-
iral Berkshire District Court to
those charges &nd (o an additional
charge of forcible rape of a child. - -
_ Bernerd Baran Jr., wbo has been
suspended from bis post at the
Early Childhood Development Cen-
ter at 46 Francis Ave., was charged
with ibe rape count after a medical

_examination..of . the Fyearald fe-

male victim. Baran, who has put up

£5,000 ball, i iree, pending & pre-,

trial conference Nov. B, -~ o
While tbe indetent assaull and
battery charges garry with them &
possible 10-yesr state prison ferm,
the rape coun! could mean vp io life
in jal) if Baran is.convicted -
Start of iovestigation. © .. .
The olber allzged victim, & ¢
year-old boy, is the one who brought
the case to the atteotion of the au-
thorities, said county District At-
tornsy~ Anthony J. Ruberto Jr. at a
I conference yesierday after-
L. b his office, ‘
‘uberto said the boy told his par-
s Friday afternoon thal be had
been molested by Baran and they in
turn notified the police. The police
celled in the district attorney's of-
fice, the Department of Soclal Serv-
jce, the' Rape Crisis Center and
ECDC staff, Ruberts said.
The second complaint, from the
Earents of the litfle girl, came to po-
ce Friday Ruberts said. * -
HRowever, district aftorney
sald, efforts to pinpoint the exact
day that the incidents oceurred
have been umsuccessful. Baran's
court records list Oct. 6, the day be

was arrested, as the date of offense.

The incidents occurred at the
ECDC, Rubertn said. R
In court yeslerday morning, the
slight, dark-complexioned Baran ap-
ared calm at his arraignment.
Judge Clement A. Ferris, who ap-
inted attorney Leonard H. Coben

represent Baran for the bail hear-
ing only, named the Public Counsel
Division, the reorganized public de-
{enders’ committee, to represent

preschoo) children in his care - .

_ District Attorney Ruberto

: St] investigating
Baran in future hearings. :

Assisiant District Attorney Mich-
ael J, McCarthy asked the judge fo
increase Baran’s ball to $25,000, cit-
ing the case's “changed eircum-
stances'” ac a result of the addition
of the rape charge. And, the pro-
secutor added, “there may be fur
toer charges” in the case,

McCarthy said that because of the
serious charges Beran faces, be
“has 2 great Incentive to not appear
to face the music.” : '

““Adding a rape charge isn't going
to make any difference to this,
young 1man,” Cohen retorted, add-’
ipg that the chance that Baram,
wowd defaulf on his appearance
date “is praetically nlL” '
Cohen, emphasizing Baran's nop-

existent criminal record prior to-
these charges, told Ferris that Be-
ran, a 9th-grade dropoul, lives with
his mother and brother in Pittsfield.
Police, at the time of Baran's ar-
rest, listed his address as 168 First
S{. However, court records indi-
cated that he lives on Lanesboro
Road, Lanesboro. i
Cohen said that Baran bas lived In
Pitisfleld his whole life and in fact .
“he wouldn't know bow to leave
Pitisfleld, Mass.” Baran's Jather,
Cohen said. lives in North Adems. .
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. the center was remalning open.

Ly

+Biren’s lamily; the d&Ense lxw; -
Bar

and scra

any additional money. s

Ferris retused
ball, noting that “be i presumed in-
pocent” The judge alse cited Ba-
rap'c lact of prior record. . -

McCarthy asked Fesris to order
Barar to stay away from the center

to " increase the

and from tbe alleged victims, pepd-

\ng the conference, but Ferris szié -
ne could not Jegally impose such an
order. Cohen, however, saig he had
advised Baran to voluntarly agree
to that condition.. - .. -

. ase drawsattestion - - = — -

The local case attracted wide-
spread attention because it comes in
the wake of 2 number of Dews sto-
risc about sexual abuse in day-care
centers across the nation.

Ruberto's press liaison, Frederick
L. Lantz, said the district attorney
celled = press conference after sev-
ergl television statfons from Hart-
ford, Comn., Albany znd
Sehenectady, N.Y., and Springfield
expressed an interest in the cese.

Facing the lights of the telavision -
camerss. Rubsrto began by reading
from e prepared staterment. He said
that “the exact extent of the situa-
tion is unknown to us at this point.”

He said 2 mesting befwesn ECDC
officials, social workers and law ep-
forcement officials Monday night
was called to explain detalls of the
investigation to parents of children
who atiend ECDC. Rape Crisis Cen-
ter employees, he sai
to watch out for ible indications
that their children bave been
abused. They also told parents how

to broach the subject delicately, he

said. .

“We do not want parents ipter- .
Ruberto said. -
children that .

rogating toe child,”
“We're dealing with
are 3, 4 and § years old, Our pri-
mary concern is to elicit the infor-

mation from them without causing .
any more stress or trauma than 1s |
11

necessary.
He said the investigation would .

begin with & screenin -gut process,
to determine which of the cepter's
160 children are “potential vie-

S. .

Asked to elaborate on the
charges, Ruberto said,
touchings, there were fondlings and
there was penetration in ope case,
which resulted in the rape charge.” .

ECDC Interim director Janole
declined com-

' &eterda{i 4
ment on the case. HOWEYET, she Eglari

reporters Who guesticned ber

told pareats -

Ser
1

L.

“There wWere '
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The interim -director of the cen-

\ ter, Janie Trumpy, has dezlined

comment since an iniial statement

that she antber st2ff were working
closely with the police.

The cepier temaims opeh end

! Dermody said be did not think any

. perents  have removed their

¥ ) v ‘ s P __ i o D O
o - ¢t OnTuesday, 2 19-year-olé aide at. | parbars Gardner, a nurs¢ Whose
By JORN BITCHCOCK tbe Early Childhood Development | gaupbter attends the center, told the
| Union bureas chief | gepter pleaded inocent to charges, | associated Press Wednesday, “
. PITTSFIELD — Police Wednes- | of raping and sexvally assaulting 2 knew the man. He had taken care of
. gay were investigating 2 iiird § 3%-year-old girl and sexually my daughter. We always u‘,‘ougm he
\ instance of alleged assault against & assauting a 4-year-old boy at the was terrific with the kids.
child in a day care center here, in center. - ¢ ) . She said she had no plabs 10 take
the wake of the arraignment Toes- . wollowing his arcaignment, Ber- her child out of the school.
day of a 18-year-old teacbers' ,alde || nard Baran Jr. of Lapesboro was: “It could bappes a}:ywhgre else
on sexual assault and Tape | relessed on £5,000 bail by Pittsfield . just as easily,” she said-
charges. ' S N ¥ Distriet Court Judge Clement 4. ° 7 The interviews are taking place
‘ o think this is just the tip and we erris on condition he stay away - at the state social services offices
| will find more cases,” said Police . from ehildren enrolled at the ce ¢ on North Sweet, with a team of,
i Capt. William Dermody, chief of< | ter. & pre-trial conference. Was: : o
| detectives and in charge of the~ scheduled for Nov. 8. : child behavior specialists bfought i

investigation. "] think there may be’ |  Mayor Charles L. Smith Wednes: ; hild b ,
more cases, Tm mot sure bow * | day ord ered the Police Department L'o'assxst. according to Dermody.
B RN io "wdrk ﬁght Stra'lghl thro‘ugh" in ; “You have 1o be very delicate

many. A B ; .

o declined to Teveal details of | its iffyestigation of sexual abuses ts. about this, as the children have 2
the case under investigation, except - -z T = - tremendous sense of guilt, he said.
"o say it did not appear {0 inv ove | L The interviews are conducted with
. the rape of a child. “We still have to- the day care center at 48 Francis ;%‘:j:glp of video tapes and dolls, he

pave doctors examine the child,” b€ . Avel o o e nrday’
said _ e | g mayor said apprnximately 30 ' Saturday's arrest came only a
0oo 4" | chidren were atlending the day . few weeks after the police had con--
o ' " eare egter and all are being mter- . d“thd a Se;nmarm m;otda};lildcﬁm
e by the . workers on how spot ‘children

: ,‘along wlthpa.renis b.y' e.- who bave been abused. "o

: The mayor said he was particu-

o ﬁ,.W:mt;ad;:anlymta:k eﬁ,;’g about iarty aware of the problems of child
- Wednekday g;venin&l R R R abuse as he and his wife have taken :
N oy sai .Lactives are- in more than. 50 wards of the state
i the past 20 years apd had come
deross instances, of sexudl abuse. =
v “Unfortunately, Captain Der-~
3 gs’ could be right about thetip ofy’
the iceberg, slthough L bope 1 1e gt

ot = o — e
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| - District Atlorney ‘Anthony A
! Ruberto Jr. stressed Wednesday

| “that parents shonld 80f ~qEmp) 0T
! interrogate their children.” . ‘

1o{ Our main’ concern ix debling

© \ith 3 fo 5-year-olds Is to obtzin the:

! nformation withot causing any

5

ove -stress or traums than iS°
necessary” . .o T o
.+ The case has aroused comsider--
zble interest throughout the Berk- -
ghires, as well as the region. ~ - -
; § Mark Leonas, irectar of the Wil- -

e T T G o 1

Hanistown Day Care Center, said
Wednesday that staffing and site
supervision, along with communia-
t:mn among parents, staff and chil-
_.dren, play a key role in the preven-
tiop of child abuse.
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\ e By P Assistant District Atorpey Bilch:
P ByLymne A Daley """ | pu'3 BcCarthy had requested toat . -
| Bernard. L. Baran Jr, yesterday | pail be set al SEMK. He told the g A g 1
GOESEETE IR | Db e B | s ol g B
! g agaﬂft m, E mvaﬁgali'lonﬁi}zd§ E e B “We've only added 0n€ NOTT THATEE
| rape of S-year<id Boy ai the day chargﬁ.- i [T 2R of sexual in "he
! care center where he worked,” - Barents sre outraged’’ Baran, Whe. O Taesqay ‘At his
‘sen-ager's ofher, elleged victim, & | has to be wary about hanging E T tleancut Eppesramce
Syear-0ld pirl, It suffering from go- | around the Pittsfield erea Be hes emp;m a5 ghaling noticeably
! 3“‘1153- U pleaty of reason to leave the arez.” yesi sared n sweal pants and
- 'The suspended 18-yearold day- | © Baran's attorney, Leonard B. Con- - at M“%P“mel jacket, head bowed
care worker yesierday was held In | way of Westfield, reminded Barba-. &n d° Sms folded. Arrested on the
fieg of $15,000 ball at the Berkshire | \mga that bis cliept is innocent uatll an e 8t sbout 30 Wedes-
Coanty House of Correction after his | proven guilty. District AUOTRZY AD-. new ChATES 2 ad speit the night In
arralgnment in Cenirsl Berkshire | {hony J, Rubsrto Jr., Coowa sdid, - d:ﬁgi‘;u " eor 000 ball. -
District Court, Baran, who glves his | reported o television pews that B&-. ol o B iated that any more
_“address s Cheshire Road, Lases- ¢ ran posed "0 threat” to fhe com-: Police they exist, wom% rob-
B, hpunment §, scooedng o po- | e b nb place to g2, 1o fimds.t 1 ably be BrougRL Bt G pran Ig be-
- lice, Wi twice arrested him there. | ne Westfield lewyer seld, 2ddimg e O il
_ Toe other cherges against Baran | nat the circumstances of the cese . ke U P
" gre two.counts of Indecent assanit ‘ C e e T Chrine

. and battery.op each of the children
| and & count b foreible rape of the 3
gear-oid girl, The oy, whose age’
ag heen | as both 3 and ¢
years oid, will turn 4 next month ge-,
| ording to court records. . - -
Al the offenses allegedly oc~
. curred &t the Early Chil De
" velopment Center, 48 Francls Ave.,.
during the last six months. . -
! The four es involve only two
* children, but palice and social work-"
' uﬁ who are interviewing children

gnd thelr parents, said they belleve

there may be more victims. . v .

© Bafl is Increased T gl

L Jnﬁle Alired A, Barbalunga sel
for Baran, who bad been re- -
_ensed on $5,000 bafl, at $15,000, cit-
B the pahue. ofﬂ jaﬂol?fense‘, the -
penalty — 2 life sentence =

that Baran faces i convicted and
Baran's’ tlon” In the commmu-
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{. “artment of Boclal Services.

" removing her child from

second letier, from Chzrlene
v'Brien of the
Heslth, told parents, “Don't penie,”
and went on to say that gonorthea

camno! be transmitted through such -
casual contact &y kissing, sharing & °
plass, holding hands, using 2 public

tollet or sharing & bed.

" Mlchael Coughlin, a spokesman
for the Office for Children, which li-
censed the ECDC, said his office g
«gware” of the case of venereal tis-
eage, The Office for Cnildren, he
said, had ordered the ECDC to send
out yesterday's letter explaining the
alleped abuse o parents.

= Grdér a1 not MCTIAE an Trer

to mentiop the vepereal disease,

simply because, Coughlin sald, it

wask't pecessary. Since venereal
diseases are communicable, he
sajd, the center is already mar-
dated by its regulations to inform

i Eaareuts that their children may

vebesnexposed.. TT.. - e

Ruberto refused to- confirm - o
deny {hat the gir} has the disease,
as did Police Capialt ¥illiem XK
Dermody. But, Dermody seid when
asked sbout it, “Tpe plot ickens,

end the plot thickene,” .

. Police said tests heve not yet re-
‘.)ealed whether or mot Barap bes
any veperes) disease

5 officers essigned

Ruberto amnounced yesterday

" four city police and a trooper from

his office have beep assigned full-
time to the case. They are Der-

' mody, Sgt. Frank Polidors, Detec-

tive Peter T. McGuire, Detective
ggsoanh Collias and Trooper Robert

man, Frederick A Lantz, the inves-
tigation up to now has tentered o
those two children, whe complalned
of the abuse last Friday. Now, bs
said, the Investigators will begin
sereening other children. Baran, ac-
cording to Ruberto, worked with
about 50 of the center's 85 children, *

One mother of 2 child who attends
ECDC praised both the center and
the investigatory tactics, which, she
said, Include a puppet show about
sexugl abuse. Any cnild who has an
unusual reaction to the presents-
Hon, which he or sbe sees With pary
ents, {8 questioned afterward. ™ ©

Another parent, who called the in~!
cident “a sad situation,” sald she
jwonders how and where this could

-fave taken place” with sp many

teachers and students around, v
She said he has oo Infenton of,
5Choo;

o
et w3

enf of Public-

S e SR B

" __'._Q_'

[y

" because “where do you put them?” )
. wTpey're. 8 good ETOUP, - &t
, she

ECDC szid, “They've beeft 5U-

SO Y

. wnze.-ﬂ'._.‘.t.‘.“l- sER
"pei-&eyor Chariés L. Smith, bowevel,

‘aypressed @ perhape more common
-?rﬁm.; 4. Yot of parents are _;uggry

R LA o
JUTY

! . & M B BRI S0 S [ Sl

' and scared to " he said. “I'd
certatnly be angry if I was one of
- the t&'i % .4 et e T
i(* Trumpy, Whe sdmltted . .*'s
'\ couple” of parents bave taken thelr
! ehlldrep-out of ECDC, said ber staff

was mesting every night to develop

. L TP
C o e 3w sl et

services for the children end their
tamilies, Bepinping Monday night,
and continning each might next
wesk, she said, ECDC would stage

with counselors and child spectal
for the parents to__ o

hevording fo Ruberto's spokes

. 174.
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| Parents of EC}

say it should

By Lynne A, Daley

The parents of the S-year-old boy
who allepedly was molested by an
Eerly Chiidnood Devzlopment Cen-
fer employee said yesterday fhey
thought the center should be closed

" down pending & further invastiga-

tion oi Its employess. -

David and Julle Beath of 21
Faulkner Place, whose son Paul
wat diagnosed this week as having
gonorrheg of the throat, called The
Eagle bzcause, they said, they
wanted to share their thoughis on
the case. They said they fait people
weren't taking the problem se-
riously enough. | .

A report in yesterday's Eagle
queted sources as saying the alisged
female victim, who is also 3 years
old, suffered from gonorrhea, How-

- gver, court records confirm that 1t

- chlld: o’ chiidren, Paul and & 3

is Paul Heath who suffers from the
allment, ‘which Is treatable with
penicillin, -

Bernerd J, Baran Jr., 19, a sis-
Eended ECDC employee, is in fail in
ey of ‘$15,000 bail on two comis
each of forelble rape on & child and
{ndecent assaull and battery on a

year-old gir], are involved.
Acco

Detective Joseph D. Collias, the po-

liceman was. notlfied - Wednes Ay
that 'a test on-the Heath boy camé:
pack positive for pgonorrhea. The:

warrant, which was granted by
Judge

ence of gonorthea. According to the
return of the ‘warrant, also on file,
the tests were completed on Oct. 10.
No results have been released by
police, o

Worlking through Trumpy .
‘Askeid last night about the Heath

comments, Genne LaVasseur of
Lenox, chairman of the board at

. ; {ouched

_ g to an affidavil fled in’
_ Central Berkshire District Court by

Glement A. Ferris, sought-
medical fests on' Baran for the pres<”

Ok 18

E:

ing through Janie Trumpy, interim
executive director, on the case, -

t Trumpy said yesterday her oniy

‘4 commen! i5 that the cenfer.is coop-
erating in every way with the dis-
trie atlorney's office. .
*LaVesseuradded

oy amother of twurchilldren at

_the “atitar, * she<was* “‘quite” conti-
- Oeﬂf"?;‘,‘%hri gttt q

bAE R B A%

The Heaths, occasionally Jeaning

: on each other for suppori during an
'{nterview in their sunny living room
yesterday afternoon, egxpressed both
rage that their son could have been
molested, and regret that they

- didn't do something SooDEr.

According to Julie Heath, Paul
first complained. that ‘‘teacher
me" three months ago, but
|refused to elaborate, saying that
“jt's g secrel.”’ .

“We let it slide, stupidly enough,”
' she said. “'We couldn't face the fact

. that this could happen Bl a day care

.center in Pittstield. And 1. didn't

. want to admil the fact that my son

- had been molesied.”

But, she said, 'Deep down, 1
knew three mon’ths ago something
very wrong was going on.” :

i +Belpful and supportive

| Paul didn’t mention it again, the
: couple said, until Jast Friday. They
' jmmediately called the police. Po-
; lice, along with the district at-
! torney’s office, have been very
! he}gful and supportive, the parents

sald. - - NS

Both sald theyh cided to-go pub-

e with their ibémtities=and expe-
“rienres tn trv to wake up other

that ‘Epeslking-

z-ghildren

" gone for my litte gU¥ _
patted the air, mimicking the man
on television pathing

saw on television.an
& father said ‘1 don't-want tv see the
whole 5¢hoo) closed because of an
igolated incident. Look

retorted 0
" i hand fall.

C pupil
‘be clased

1 Heath guoted’a reporl he
David Heath qu which, be said,

what they've
ttle guy,’ ' &nd he
the bOV'E hea%
wlook whal they did to ours,” be
the invisible palr, letting

The Heaths aré enraged, they

gaid, that, first, @ 16-,\!(;&—01::1, 8th-
grage Gropoul wouid De hired by the
papter, & MOVE
Trumpy 1
usual,g plthough she hes no 16-year-

that interim director
has said was ““‘not un-

old employees TV,
Also, they complained that anyone -

would have time to molest the chil-
dren. '

And last; the Feaths scored center

employees for hoth failing to recog-
-nize the problem and for, frying to-

“Everything 1t showed on there,
Paul had,” Julle Heath said, *These
-people [the center staff) are trained
to work with children. I'm a parent
who watched something on TV, and
1 picked up on it like that,”

Her firsf reaction was, she said,
,‘ig‘,x,n scared. And how do I prove

- "Now that the case is out of their
hands, the Heaths have talked
friends inte taking their children out -
of the center, Paul, they said, has
stated that he knows of at least two
more children who were molested.

"How can people let their kids go
back o that school,” Julie Heath
asked. “How do they know it wasn’t
their kid?" -



e ——e e

ot
{ They edmitled they mo longer
‘;trust anyone,” and that camp gIor
aul is out of the guestion. Pau) has
fold them that he and his friends
a%;eagxoﬁi'?;d cried, and they ques-
e scream
gogs lénni:ticed. s could have
ederick A. Lantz, spok
for District Attorney Anthgnv ?IS.DI‘{?
berto, sald his office is investigating
au“schoo} employess.
- “0ur investigatiop is not Jeaving

. Parentson ECDC
- "+ Continued on Page 8

Parents on ECDC
Continued from Page? -

any stone unfurped,” ‘Lantz saids
e want to get to the bottom of the
spaton™ 0 T T e
 But the consolation is small -for
¢ the Heaths, who are just now tpu]lf
* ing themselves back together from
the shock. - -

iT'm dealing with it now,” Julie

Heath said. *T've cried 2 thousand
tears, Now 1 have more hate in

A student -majoring in human,
services at Berlshire Community
College, she plaus {o enroll Paul at
a day care center thare, only be-

* cause, she said, *I can wall in any
time of day.” - .

“] just get so keyed .up SOmS -
-gmes, 1 want to blow up,” David
Heath said. “I went to go out in the
street and scream and ery.” -
~ Paul’s reaction is even mOIre
heart-wrenching, his mother sajd.
“He asks, ‘shouldn’t I go fo jail,
to0” 1 think he thinks that it's his -
" fault. I really do.” . .

To sootbe her son, she said, “1
told him how important he is, how -
he saved all his little buddies.
That's what he ealls them, his little.
buddies.”-

S ilie Heath shook her head. “I o

wish I had acted on my suspicions

three months ago. I could have g

saved three months of misery. He
was in great fearup there.” .

- b
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ECDG:wo

~ gdded char FeinTses
FERY Tho A T g 5;.'{-‘-:51'.,‘- J":;Hi‘ul'iuﬂ
T S - R e L P B il
" g 18-year-pid former child care saulied. Toey in furn” potihied the
worker who jast ‘month denied rap- Pittsfield Police, ‘who notified the
fng twt; chfldren in his charge, yes: district attorney’s office. That same 5 |
terfe¥"at bis arraipnment in day, & s»vear'-old_gi;‘l‘magies;mﬂm‘
erbghire Superlor Court denied ad- complatile tw ber parents, Who alsd, . d
charges involvihg three called police, 77+ T T ol
more children. - - " Atter Biran-waé grested o the EEHIEE sl
: “Berpard J. Baran Jr., & former indecent sesseult “anf bifters PR = unger
" employserof the Early Ciildhood CHATESR physizal sexamination of - LU EHESL 5
\" Developmen! Center, is charged al- the girl reveaied that:ghe had.been. * £ SELR
.. - together with five counts. ol rape, . sexnally penetrated, and & Charge Db EIrT
with no force, and five counts of ir-  0f fErcTﬁle_rcaFembmugnf pgainst- S, & 1 &l
gecent essault and battery, The vic- Baran on Oct. 8..Then on Oct-10, it o oow )IDIMSE BTE 2
tims, &ft children who were in his wasrevealedthatths_lltﬂebay guf- DMy LI 52i4 bs expecis iD8
care at the center, are three girls igredé%:om gmurgheﬁghmd g second | IOV g Co :
¢ & ane pharge was brought. : . § 1 : ]
S et b ¢ R e SR
: —y e e t o o ne difference DetWesD, HA &n0 nc-
mmm“’ifrm?@ggmatsv a result of " pgeawibile, the district atiomey’s  fion, and ¢herefore do By MEke Cre-
e ctmentsm' R ared 'az%nst IS “office ‘caretully screened each dible witne SR
Enis wesk: = ECDC ¢hild who may have had con- ~ _Ruberto; J . bocom -oh
egrifer fhis week., . .. . .. o tact with ‘Baran;~presenting them unofficial ‘reports ‘thaf ‘Beran, who
Baran {5 being held at the Berk- with a -puppet show that gently was tested -1zt month: for go-
shrire County Honse of Correctlon in  proached fhe subject of moblestation. . norTheg, “doas not heve the Hisease,
Heu of §15,000 bail, which was set  Any child who reactéd passionately  but admittet his mvestigation 1e not
originally o District Court. tp the presentation was further In- confined to BETBIL .. 5w -
! The repe-withont-force -charges  terviewed. : Co - YWere. logking,!’: Feberts , said,
' gre -downgraded from the charges  This process turped up three ofper . "but_w‘ghg(reﬁ'meauy got anything.
brought in Central Berkshire Dis-  alleged victims, and resulied in the There is no evidence that others are
triet Court. Those chara%es, which- six new charges. - * involved.” o
fnvalved the .two initi victims; . .
both claiméd forcible rape. = '
Raran’s lawyer, Leonard B. Cox-
way of Westfield, termed the bail
nexcessive.” He asked Judge Law-
rence B. Urbano to reduce it fo
£5,000. That figure was initially set
oo Oct. § when Baran denied two
counts of indecent assault and bat-
tery. Baran, who purchased a bail
bond to free himself, cannot make
the larger figure, his lawyer said.
‘Has no record’ -
“The boy has no record at al,"
Conway stressed, -teminding Urbano
of the “presumption of innocence”
that accompanies defendants
through the legal system.
First Assistant District Attoroey
Danie! A, Ford, who argued for the
er ball, said Baran's trial would
most likely be in Jamuary. ‘This
caused Conway to state that his
client would spend “‘Bix months' in ,
jal awaiting trial. .
‘ Urbano maintained the $15,000 fig-

ure, but did so without prejudice, he
gaid, so that Conway can petﬁion
again for a lower figure if the trial
does not take place in January. -

_ Baran, a gth-grade dro%out, was
employed as &0 aide at ECDC for

9y, years when 8 little boy, now 4
s ald eomnlained on Oct. 5 to
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an effective tool, tonsider thal of all the ases handled -
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-one in — are now submitting to counseling. Ruberto . .

gress wilk thoge three but admits that Lhe onlv o

i rel agla clue to faflure-is recidivism.

Rubarto notes that ih bis first year as DA he prose .
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DA, by and large, although.people “helieve 1 am just,
A torning (he Buy loos» 1 amn not complaining but somm i
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- porning @ prisoner instead,
: “'I'ne poljc. fry," McKnight gays. I have nothing
QX o ‘for the police and DA. But I have gone to
ops on rape all over the gtate and I have seen
: om_, one jndge at. any of them That was a black
= Woman. : )

y rbano. a tranL tboughtful man who sometimes
. |finds -himssll wnndnri.ng why he pave up his
quiet, couniry law practice in Willlsmstown, i
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 nsiutetn-part for. e:Increassd:caseload. Ruberto is
guht;bomtntnut&nt shig-office and DSS bad an ex- -
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.+, The chlld can ses who jg who. It might be more up-
* i gatting i0 have the efendant right-there. In the vast
7.7 ‘Superdor courtroom, ' at- Jeast, there is more space,

""'more separation.” T B
Ope of Urbano’s more odious taske when the victim

\

. child's abilify to lestify. It is called -voir dire, literally,
£ “to see, to say." Urbano-says when he hears the DA
“.call for & volr dire, he bows his head and mutters an
"\ Oh, no,tn the name of the difficulty ahead.

A N we-are o have a8 convictioh,” McKnight says,
* Mthe child must testify.” . © .0 '

T be question left hanging, both at the beginning
.. of this pieee and over soclety, is: Is the sexual
' i pbuge of children increasing or is it merely
. = being reported and prosecuted more? : :

~ ¥in doubl it,” Urbano says of Increase. “It bas al-
" :ways been ouf there, But now there i8 an atmosphere
s whichidt can be;%rosecuted.- Thirty years ago ihe
- »parents would bave husired it up, protecling good old
“UncleNed. .0 "
~“"iNow Lhere is o Jonger the eligma atlached to being
. i@ vietim, i}t bas dawned on Boclety {hat the person
~“raped 13 not responsiblé for L. I would credii rape
~“counseling for that. They are doing a very good job,”

.~ 'Ruberlo expresses much the same senliments and

"« McEnlght agrees, But she'notes an important devel-

' :\opment for our sad times, ' )
5% “Children are “being, laught how lo hapdle it" -

- {McEnlght snys. ““When the{ grow up Lhey will bave a.

- §’sense that'soclety tried Lo siand with them.” \

"+~ She refers to a recent case in which a Pillstield po-
lce officer \ras arresled for allegedly assaulting a
‘child. The impHcations should he be convicted have -
shaken the entire syslem, o SO
1t used to be that you could turn to a cop if the par-
ents were nol available,” she says. '‘What now?” ? -
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